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Because I would remand to allow the ALJ to consider the new evidence that
the Appeals Council made part of the record, I respectfully dissent.
The majority disposition acknowledges the medical evidence demonstrating
that Grigsby “remains disabled from any gainful employment due to chronic and
repeated infections,” but concludes that this evidence is not “sufficiently material
to compel a remand to the ALJ.” Mem. Dispo. at 4. Although this evidence was
not considered by the ALJ, it was made part of the administrative record by the
Appeals Council, and we must consider it in reviewing Grigsby’s claims.
The majority disposition, however, relying on Mayes v. Massanari, 276
F.3d 453 (9th Cir. 2001), appears to apply a good cause requirement at the district
court level to the consideration of whether the new evidence merits remand. In
Mayes, however, the claimant urged the district court to remand her case to the
ALJ to consider new evidence that had not been made part of the administrative
record. Mayes presented this new evidence to the Appeals Council, but the
Appeals Council determined that the new evidence was not relevant to whether
Mayes was disabled before the ALJ rendered his decision. 276 F.3d at 458. The

district court then refused to grant her request for remand because she had failed to

show that this evidence was material and that there had been good cause for not



offering the evidence at an earlier date. /d. at 462—63. Relying on Mayes, the
majority concludes that even if Grigsby had shown good cause for submitting the
Lechner notes after the ALJ ruled, the evidence is not sufficiently material to
compel a remand to the ALJ. Mem. Dispo. at 4.

However, the good cause/materiality inquiry does not apply when the
Appeals Council has already made the new evidence part of the record. Compare
Harman v. Apfel, 211 F.3d 1172, 1179-80 (9th Cir. 2000) (stating that where
claimant submitted additional materials to the Appeals Council in requesting
review of the ALJ’s decision, “[w]e may properly consider the additional materials
because the Appeals Council addressed them in the context of denying Appellant’s
request for review”) and Ramirez v. Shalala, 8 F.3d 1449, 1451-52 (9th Cir. 1993)
(noting that where the Appeals Council declined to review the decision of the ALJ
after examining the entire record, including new material, we considered both the
ALJ’s decision and the additional materials submitted to the Appeals Council)
with Burton v. Heckler, 724 F.2d 1415, 1417 (9th Cir. 1984) (“a remand to the
Secretary to consider additional evidence not contained in the administrative
record . . . [1s] provided for by [42 U.S.C. § 405(g)] where the new evidence is
material and there 1s good cause for the failure to incorporate such evidence in the

record in a prior proceeding.”). See also 20 C.F.R. § 404.970(b) (“If new and



material evidence is submitted, the Appeals Council shall consider the additional
evidence only where it relates to the period on or before the date of the
administrative law judge hearing decision. The Appeals Council shall evaluate the
entire record including the new and material evidence submitted if it relates to the
period on or before the date of the administrative law judge hearing decision.”); 20
C.F.R. § 404.976(b)(1). Thus, the Appeals Council must engage in a materiality
inquiry, and only if the claimant’s new evidence is material and relates to the
period on or before the date of the ALJ’s decision may the Appeals Council then
consider the ALJ’s decision in light of the additional evidence. Here, therefore, by
adding Grigsby’s new evidence to the administrative record, the Appeals Council
determined that Grisby’s new evidence was both material and related to the period
on or before the date of the ALJ’s decision.

Although the district court recognized that this new evidence was part of the
record, it applied the Mayes test and determined that there was not a reasonable
possibility that the new evidence would have changed the outcome of the hearing.
It reasoned that because the most compelling evidence of her deterioration was not
even available until one year after the ALJ’s determination, the evidence could not
possibly have changed the outcome of the proceeding. The district court then

stated that Grigsby could reapply for benefits if her condition had worsened. In



light of Harman, Ramirez, and 20 C.F.R. §§ 404.970(b) & 404.976(b)(1),
however, | would simply consider whether the ALJ’s decision was supported by
substantial evidence and free from legal error while reviewing the entire record,
including the additional treatment records covering the periods from December 30,
1996 through January 28, 1999 and from February 25, 1999 through March 23,
2000 that were later added to the record. See Harman, 211 F.3d at 1174, 1179-80
(the ALJ 1ssued its decision on June 25, 1996, but we considered treatment records
from July 19, 1996, October 24, 1996, and July 1, 1997 in determining whether the
ALJ’s decision was supported by substantial evidence); Ramirez, 8 F.3d at
1451-52, 1454.

On January 27, 1997, Dr. Lechner noted that Grigsby’s white blood cell
disorder “predisposed her to freq. infections” and that Grigsby requires “freq. and
close observation.” The record further indicates that Dr. Lechner performed
weekly blood cell count checks for 8 weeks following her December 1996 visit
and noted her numerous bouts with mouth and tongue sores and her frequent visits
to the emergency room. In addition, Dr. Lechner’s 1999 and 2000 notes reflect
continued bouts with sores, bronchitis and urinary tract infections. Because this
new evidence shows that Grigsby’s condition has deteriorated, I believe there is a

reasonable possibility that this new evidence would change the outcome of the



ALJ’s determination. Consequently, I would remand to allow the ALJ to consider

the new evidence.
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